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THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS
PRICE DANIEL *

ATTORNEY GENERAL

October 17, 1947

Hon. George H. Shepperd
Comptroller of Public Accounts
Austin, Texas Opinlion No. V-409

Re: The apglicability of
AI‘t. 7 0, V-GOOOPC,
to pesyment of the
court reporter by the
State in & habess cor-~
pus s&ction, tried on s
pauper's oath

Desr Sir:

Your opinion request of September 30, 1947, is es
follows:

"fhis depertment has received s clsim fromw
sn officisl court reporter for fees under the pro-
visions of Article 760, 8S8ection 6, V.C.C.P., for
services rendered by him in meking & nsrrative
stetement of fects on a pesuper's osth. The nar-
rative stetement of fects wes ordered by the dis-
trict judge in a writ of habess corpus sctlion,
said writ wes mede returnable to the Court of Criwm-
inesl Appesls. The relstor in the writ wes convict-
ed of & felony snd given & penitentisry sentence.
Are theese fees properly peyable under the provisions
of srticle 760, V.C.C.P.%"

The question presented is: Is the offlclel
court reporter, who prepsres under Article 119, V.C.C.P. &
stetement of fscts in & habess corpus proceeding upon the
request of the District Judge, entitled to be psid for same
by the State under the terms of Article 760, V.C.C.P.?

To make clear our snswer to your queation, we
quote below the pertinent portions of the ststutes. They
respectively provide:

"article T60. _ -
"}. Where the defendant in e criminsl
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case sppesls, he 1z entitled to s ststement
of fects certiflied by the trisl Jjudge snd
sent up with the record; provided that said
stetement of facts shsll be in nsrrstive
fO!'m L] :

2. To sccompany Trenscript.--The
Stetement of Fects in felony or misdemesnor
cases shsell not be copled in The Tresnscript
of the Clerk, but when sgreed to by the
parties snd spproved by the Judge, shsll be
filed in duplicete with the Clerk, snd the
original sent up ss e pasrt of the record of
the ceuse on sppesgl; snd like procedure
shell be followed if the Ststement of Facts
i3 prepasred by the parties or by the Judge,
on the fallure of the psrtlies to agree.

"

L ] L] -

"6. When defendent cannot pay--When
eny felony cese is sppealed snd the defendant
is not sble to psy for & transcript of the
testimony or give security therefor, he mey
make sf'fidevit of such fect, and upon the msk-
ing of such sffldevit, the court shall order
the officisl court reporter to mske 2 narrs-
tive stastement of fects and deliver it to such
defendant. In 8ll cases where the court 1s
required to snd does sppoint sn sttorney to
represent the defendant 1In & crimlnsl sctlon,
such reporter shell be required to furnish
the sttorney for seld defendsnt, 1f convicted
end where sn sppesl is prosecuted, with a
trenscript of hilis notes. For esch ssid serv-
ice he shsll be peld by the Stete of Texss,
upon the certificete of the trisl judge, one-
helf of the rate provided by law in civil cases.”

The sbove srticle hss no beering on this question.
It says: 'Where s defendant in & criminel case sppesls, he
13 entitled to a stetement of faects, etc.". In referring
to 8 stetement of fects that mey be 1ncorporsted in the
trenscript as provided in Section 2 of ssid Article when &-
greed to by the perties snd spproved by the judge, we find
the following langusge:

"And the originsl sent up s & psrt of
the record of the csuse on eppesl."
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Thus we see that Art. 760 hes reference only to
& case appepled to the Court of Criminsl Appesls by the
defendent from s conviction in the trlal court, end has no
reference to habess corpus proceedings which does not in-
volve en sppesl and is not s csuse on appesl. Neither is
the spplicsn n 8 habess corpus proceedlng & defendsnt.
Therefore, we lay aside drt. 760 as immsterisl in snsvering
the question.

We now turn to Art. 119 which 1is msterisl. It
repds . . _

"after indictment found in any felouy
csse, and before conviction, the writ must
be made returnsble in the county where the
offense has been committed, on account of
which the spplicant stands indicted.

"After finsl conviction in sny felony
case the wrlit must be mede returnsble to the
Ceurt of Criminsl Appesls of Texes et Austin,
Texes. The wrlt msy issue upon the order of
sny dlistrict Jjudge, snd seaid judge wsy upon
presentstion to him of & petitlion for ssid
writ, set the same down for & hesring ss to
whether the writ should issue, end sscertein
the fsets, which fe¢ts shell be trsnsmitted to.
the Court of Criminsl Appeels with the return
of the wrlt if ssme 1s lssued after such hear-
ing. Provided further, thst should such writ
be returned to the Court of Criminsl Appesls
without the facts sccompenying same, or wlth-
out sll of the facts deemed necesssry by the
Court of Criminal Appesls, ssaid court msy des-
lgnste end direct asny district judge or judges
of this stete to ascertesin the facts necesssry
for proper considerstion of the issues involved;
and 1t shall -be the duaty of the officisl court’
reporter of the district judge or Judges 8o
de§I§neted to forthwith prepsre & narration of

he facts sdduced In evidence upon eny such
heari snd transmit the same to the clerk of
the Tourt of Criminsl Appesls within tem days
of the date ol such hearing. . .. LBmphasis
sdded)

By this langusge above underscored, it 1s mede
mandstory upon the court reporter to prepere s narration
of the facts adduced in evidence upon such hesring snd
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trensmit the same to the Court of Criwinasl Appesals within
ten dsys of the date of such hearing. No compensation is
fixed by lsw for the services thus performed by the court
reporter; hence none cean be paid by the Stste.

We do not mesn to hold that the court reporter
mey not, in any event, be paid for & statement of facts in
hebeas corpus proceedings if the Court of Criminsl Appeals
hearing the spplicstion mskes an order concerning the costs
8s provided in Article 162. That Article provides:

"Art. 162. Costs.-«The judge trying the
cause under habess corpus msy make such order
gs is deemed right concerning the cost of
bringing the defendsnt before him, snd ell
other costa of the proceeding, svarding the
ssme either sgeinst the person to whom the writ
was directed, the person seeking rellef, or msy
ewsrd no costs et ell.”

Under this Article, the costs mey be edjudged e~
geinst the person to whom the writ wes directed, or the
person seeking relief, unless such person hss flled s pau-~
per's oath. But it is observed thst this Article makes no
provision for the eswsrding of costs sgeinst the 8Stete, snd
fees cennot be collected ggsinst the State unless provided
for by lew.

A court reporter 1z en officer of the court. In
performing the functions #nd duties ilmposed upon him by
Article 119, he 1s merely performing sn added duty for which
no provision is msde for extrs compensatlion by the State.

You sre therefore respectfully sdvised thaet the
officiel court reporter is not entitled to eny fees to be
paid by the Stste in prepsring s statement of facts in &
hsbess corpus proceeding returnsble to the Court of Criminal
Appesls.

SUMMARY _

No provision is msde by law for the
Stete to pey &sn officlisl court reporter for
prepering & ststement of facts in & hsbeas
gorpus proceeding under Article 119 V.C.C.P.
He 183 required to perform thls service as &n



Hon. George H. Shepperd - Page 5, V-409

sdded officiel duty without extre compensa-
tion inscfer ss the 3tate 1s concerned.

Yours very truly
ATTORNEY GENERAL OF TEXAS '
S 17/ e
. Iitllar
Assistant
LPL/1h

APPROVED:

FIR ASSISTANT

ATTORNEY GENERAL



